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DECISION AND ORDER

This case arises from Discipulos Internaciones’ (“Employer”) request for review of the denia by
aU.S. Department of Labor Certifying Officer (“CO”) of an gpplicationfor aien labor certification. The
certification of aiens for permanent employment is governed by section 212(a)(5)(A) of the Immigration
and Nationality Act, 8 U.S.C. 81182(a)(5)(A), and Title 20, Part 656 of the Code of Federd Regulations
(“CF.R"). Unless otherwise noted, dl regulaions cited in thisdecison are in Title 20.

Under 8212(a)(5) of the Act, as amended, an dien seeking to enter the United States for the
purpose of performing skilled or unskilled labor is indigible to receive labor certification unless the
Secretary of Labor has determined and certified to the Secretary of State and Attorney Generd that, at
the time of gpplication for avisaand admisson into the United States and at the place wherethe dienis



to perform the work: (1) there are not auffident workers in the United States who are able, willing,
qudified, and available; and (2) the employment of thedienwill not adversely affect the wages and working
conditions of the United States workers similarly employed.

An employer who desires to employ an dien on a permanent basi's must demondirate that the
requirements of 20 C.F.R. Part 656 have been met. These requirements include the responsibility of the
employer to recruit U.S. workers at the prevailingwage and under prevailing working conditions through
the public employment service and by other means in order to make a good faith test of U.S. worker
avalahility.

We base our decision on the record upon which the CO denied certification and the Employer’s
request for review, as contained in the apped file (“AF’), and any written arguments. 20 C.F.R.
8656.27(C).

Statement of the Case

On January 6, 1998, Employer filed a Form ETA 750 Application For Alien Employment
Certification with the Maryland Department of Labor, Licensang and Regulation (“DLLR”) on behdf of
Alien, IvanVdencia (AF 17-18). Thejob opportunity waslisted as” Caseworker”. Thejob dutieswere
described asfollows:

Counsdl individuds and families affected by acohol or drug abuse. Geather information
about substance abuse, socid, criminal, educationa, vocationa history. Plan, conduct
individud and family counsdling [sc] sessions and follow-up. Plan, conduct group
counsdling [Sc] sessons. Make referrds to gppropriate medical and other community
resources. Plan, budget for, conduct outreach substance abuse prevention programs. *
Overtime as required.

(AF 17). The stated job requirements for the position, as set forthonthe application, included two years
and sx monthsin the related occupationof “ Socid servicesaide; asst. caseworker.” (1d.). Other specia
requirementsincluded: “Must spesk fluent Spanish and be able to work with multiculturd clientde. Must
be senstive to problems of substance abusers and their families. No smoking on employer’s premises.”

(1d..

On July 27, 1999, the CO issued a Notice of Findings (“NOF’) in which he proposed to deny
certification for two reasons. (AF 13-15). Firgt, dting 20 C.F.R. 656.21(b)(5), the CO found that the
Employer did not document that the requirement of two years and six months experience as a socia
servicesaide and assistant caseworker represent the Employer’ s actud minimum requirements for the job
opportunity. (AF 14). The CO noted that Employer provided the Alien with the training and/or
experience necessary to qudify for the job opportunity. The Employer was ingructed to ether: submit
evidence that clearly shows that the Alien at the time of hire had the qudifications now required; submit
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evidencethat the Aliengained the required experience working for Employer injobswhichwere not amilar
to the job for which dien |abor certification is sought; submit evidence thet it is not presently feasible due
to business necessity to hire a worker with less than these qualifications and that the job as currently
described existed before the dien was hired; or, to amend the application and re-advertise the position.
(AF 14-15). Second, the CO found that Employer’ sadvertisement did not meet the criteriafor certification
st forthin 20 C.F.R. 656.21(g). The CO found that the job opportunity was advertised under “S’ for
Substance Abuse Casaworker, ingtead of “C” for Casaworker, the location where most potentially
qudified U.S. worker would look. (AF 15). The Employer wasingtructed that its Rebuttal must indicate
its willingness to readvertise the position in accordance with the above ingructions. (1d.).

Employer filed arebuttal to the NOF of August 11, 1999. (AF 6-12). First, Employer asserted
that the Alien gained the experience required for the caseworker position working in a different position
fromthat whichdienlabor certificationis sought. (AF 7). Insupport of thisassertion, Employer described
indetail the job duties for the position of Caseworker and thosefor the positionof Assstant Caseworker.
(AF 7-8). Second, Employer argued that recruitment for the Caseworker position was conducted in the
manner specified by the Maryland Department of Labor, Licensing and Regulation. (AF 8at). The
Employer submitted documentation from the DLLR which shows that while Employer had proposed to
advertise the position as a “ Caseworker” the proposed advertissment was returned to them with the
suggestionto advertise the postion as a* Substance Abuse Caseworker.” (AF 9-12). Employer asserted
that “I think that it isunfair to require us to readvertise the postion as * Caseworker,” dthough if we have
to we will. | dso think that if we must readvertise, we should be compensated for the cost of the ad and
for my time.” (AF 83).

The CO issued aFind Determination(“FD”) on August 19, 1999, denying dienlabor certification.
(AF 4-5). The CO accepted Employer’s rebuttd to the finding that the job requirements were not the
actuad minimum requirements for the job. (AF 5). The CO did not accept, however, Employer’s offer to
readvertisethe pogtion in accordance with the ingructions set forthinthe NOF. (I1d). The CO dtated that
while the State agency personnel provide advice to employers and diens itis the CO who determines
whether the requirements of the regulations were met and that employers and diens should rely upon the
information given by the CO when the NOF raises deficiencies inconggtent with the advice given by the
State agency personnel. The CO found Employer’ s response was unacceptable because its “willingness’
to readvertise was equivoca and contingent upon its demand for reimbursement of expenses. (1d).

The Employer requested a review of the denid of labor certification and a Motion for
Reconsderation on September 17, 1999. (AF 1-3.) Employer argued that it did not intend to make its
offer to readvertise contingent on reimbursement of the associated expenses and that the two sentencesto
this effect in the Rebuttal each contained an independent point. (AF 2). The file was then forwarded to
the Board of AlienLabor Certification Appeds (“BALCA”) for review. On October 28, 1999, Employer

This page was not number in the Appellate file but is found between pages 8 and 9.
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submitted its Statement of Positioninwhichit again argued that its offer to readvertise was unequivoca and
unconditional, and its request for rembursement was distinct from the offer to readvertise, and that even
if the offer had been contingent on reimbursement, the CO erred in denying Employer’s gpplication on a
ground not raised in the NOF.

Discussion

Pursuant to section 656.21(g), and employer must advertise the job opportunity in a newspaper
of generd circulation or in a professond, trade or ethnic publication, whichever is appropriate to the
occupationand most likdly to bring responses fromable, willing, qudified and available U.S. workers. The
CO may specify advertisement requirements, including the location of the ad in the publication, to ensure
that the labor market has been adequately tested. See Riccardo di Capua, 90-INA-489 (Dec. 23, 1991);
See also Wailua Associates, 88-INA-533 (June 14, 1989) (CO properly concluded that employer did
not adequately test |abor market where advertisement appeared outsidethe “hep wanted” section, between
two legd notices and next to “Tickets for Sale or Wanted”).

In this case, Employer advertised in the Washington Post under the heading “S’ for * Substance
Abuse (Caseworker)” asrecommended by the statejob service. Inthe NOF, the CO informed Employer
that the advertisement should be listed under “C” for Caseworker rather than* S’ inorder to reach the most
potentidly qudified gpplicants. The CO specificdly informed the Employer that its rebuttal must indicate
awillingnessto readvertise the positioninaccordance with the above ingructions. (AF 15). Initsrebuttd,
the Employer explained that origindly, Employer had proposed to advertisethe positionas* Caseworker”
but that the state job service had suggested the change to * Substance Abuse (Caseworker)” and therefore
Employer followed the Sate job service' singructions. (AF 8a). Employer expressed its frudtration with
the new advertiang indructions but expressed awillingnessto readvertise. In addition, Employer stated
that “if we must readvertise, we should be compensated for the cost of the ad and for my time.” (AF 8a).
The CO interpreted this as an equivoca offer to readvertise contingent on the rembursement of costsand
therefore denied certification. (AF 5). On Apped, Employer argues that this offer to readvertise was not
contingent on the rembursement of costs and that even if it was, the CO did not provide Employer an
opportunity to respond to the finding that the contingent offer was contrary to the regulations.

Pursuant to Section 656.25(c), if a CO does not grant certification, the CO mugt issue a NOF
dating the specific groundsfor issuing the same. The Board has held that the NOF must give noticewhich
is adequate to provide the Employer the opportunity to rebut or curethe dleged defects. See Henry Khor,
1999-INA-153 (Aug. 9, 1999); Downey Orthopedic Medical Group, 1987-INA-674 (Mar. 16, 1988)
(en banc). The NOF mug specify what the employer must show to rebut or cure the CO’s findings,
otherwise, the Employer isdeprived of full opportunity to rebut. See Peter Hsieh, 1988-INA-540 (Nov.
30, 1989).

Here, the CO provided specific notice to Employer that it must expressits willingnessto
readvertise the position under “C” for “Caseworker.” Employer did not attempt to rebut the CO’s
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finding but rather it expressed its frugtration with the state agency for recommending Employer advertise
under “ Substance Abuse (Caseworker)”. Employer did not argue that the CO should be bound by the
date agency’ s recommendation but only pointed out its belief that this process was unfair and expresdy
stated: “if we have to [readvertise] we will.”? (AF 83). Employer argues that its offer to readvertise
was not contingent on its request to be reimbursed for the costs of the ad. We agree and find that
Employer’ s statement that it should be compensated for the readvertising costs was separate from its
offer to readvertise. It seems unlikely that after taking the time to prepare the labor gpplication, run the
ad, and present in response to the NOF detailed supplementary information about the organization and
its gaffing that it would then condition the gpprova of the gpplication on areatively smal amount of
money. Employer’ s satement was that they “should be’ compensated, not that they will only
readvertise if compensated. In any event, the CO could have issued an order granting Employer’s
request to readvertise and stating that the Employer would not be compensated for these expenses. I
the Employer was only interested in readvertising if it would also be rembursed, Employer could have
submitted arebuttal saying as much. By interpreting the Employer’ s offer to readvertise as unequivoca
and denying certification on this basis done, the CO has denied Employer with the full opportunity to
respond.

Accordingly, we vacate the FD and remand this case to the CO in order that the Employer be
given the opportunity to readvertise the position in accordance with the regulations.

Order

The Certifying Officer’s denid of certificationis hereby vacated, and the case is REMANDED to
the Certifying Officer for further proceedings consstent with this decision.

For the Pand:

DONALD B. JARVIS
Adminigrative Law Judge

San Francisco, Cdifornia

2 |tiswell settled that the CO is not bound by any statements or actions by the local
employment service. Peking Gourmet, 88-INA-323 (May 11, 1989); Aeronautical Marketing
Corp., 88-INA-143 (Aug. 4, 1988).
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